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SPEECH. 


The  Senate  having  under  consideration  the  bill  for  the 
Amission  of  Kansas  into  the  Union  as  a  State- 
Mr.  PUGH  sai<k 

Mr.  President:  It  was  not  my  purpose  ori- 
ginally to  speak  to  the  question  at  large.  The 
vote  I  should  otherwise  have  given,  in  accord- 
ance with  my  own  opinions,  has  been  taken  from 
under  my  control  by  the  instruction  of  the  Gen- 
eral Assembly  of  Ohio,  in  which  the  political 
party  to  which  I  belong  has  a  decided  major- 
ity. I  will  say,  however,  individually,  that  I  re- 
gard the  act  passed  by  the  Territorial  Legisla- 
ture of  Kansas,  on  the  19th  February,  1857,  a 
true  and  substantial  copy,  in  every  materia!  pro- 
vision, of  the  bill  which  passed  the  Senate  of  the 
United  States  on  the  2d  of  July,  1856.  That  bill, 
at  the  time,  after  the  most  thorough  discussion, 
and  the  most  careful  and  anxious  consideration, 
received  my  vote  and  unqualified  approval.  Af- 
terwards, before  the  people  of  my  State,  in  their 
primary  assemblies,  it  was  my  duty  and  my  pleas- 
ure to  explain,  as  fully  as  I  was  able,  the  purposes, 
the  principles,  and  the  details  of  that  bill;  and,  at 
all  events,  the  party  to  which  I  belong,  and  with 
which  I  have  always  been  associated,  gave  the  bill 
a  like  approval. 

Nor,  sir,  do  I  regard  it  material  whether  that 
bill  was  passed  by  the  Congress  of  the  United 
States,  or  by  the  Territorial  Legislature.  I  know 
some  distinction  has  been  attempted  in  that  re- 
gard; but  after  a  thorough  examination  of  the  his- 
tory of  all  the  cases  of  the  admission  of  States 
into  the  Union,  my  own  judgment  is,  that  the 
most  regular  manner,  and,  originally,  the  only 
regular  manner,  for  the  application  ofa  new  State, 
is  through  a  convention, called  by  the  Territorial 
Legislature.  The  first  three  of  the  States  admit- 
ted, after  the  formation  of  the  Constitution,  had 
no  enabling  act.  Vermont  and  Kentucky  were 
not  authorized  by  Congress  to  take  any  steps  to- 
ward the  formation  of  State  governments.  They 
proceeded  under  the  authority  of  the  States  from 
which  they  were  separated.    Tennessee,  the  third 


State,  proceeded  under  the  sole  authority  of  her 
territorial  government. 

The  first  enabling  act  ever  passed  was  in  the 
case  of  my  own  State,  and  the  reasons  for  it  were 
peculiar  and  imperative.  Under  the  ordinance  of 
July  13, 1787,  the  people  did  not  elect  the  Council 
or  Senate  of  the  Territory.  The  Councilors  were 
nominated  by  the  House  of  Representatives,  and 
chosen  by  Congress.  No  man  could  be  a  repre- 
sentative, even  in  the  most  numerous  branch  of 
the  Territorial  Legislature,  unless  he  owned  a  fee- 
simple  estate  in  two  hundred  acres  of  land,  nor 
could  any  man  be  a  voter  for  a  representative  un- 
less he  owned  a  freehold  estate  in  fifty  acres.  As 
a  consequence,  the  Federal  party,  although  a  mi- 
nority of  the  people,  controlled  the  Territorial 
Legislature.  Without  going  at  large  into  the  cir- 
cumstances which,  in  some  other  form,  I  shall  lay 
before  my  constituents,  it  is  enough  to  say  that 
this  Federal  control  of  the  Legislature,  with  the 
assistance  of  an  absolute  veto  in  the  hands  of  the 
Governor,  was  so  exercised  as  to  prevent  the  ad- 
mission of  Ohio  into  the  Union  at  the  proper  time, 
and  exercised  for  merely  partisan  purposes.  It' 
was  to  redress  this  usurpation  on- the  part  of  the 
Territorial  Legislature  that  Congress,  for  the  first 
time  in  our  history,  passed  an  enabling  act.  It 
was  not  based  on  the  ground  that  the  Territorial 
Legislature  lacked  the  power.  It  was  based  on 
the  ground  that  the  Legislature  had  the  power 
and  refused  to  exercise  it. 

The  next  case  was  that  of  the  State  of  Louis- 
iana. In  the  petition  of  the  Territorial  Legislature 
of  Orleans,  which  will  be  found  in  the  American 
State  Papers,  it  appears  that  the  people  of  that 
Territory,  through  their  Legislature,  had  at  one 
time  endeavored  to  form  a  State  government,  and 
Congress  had  refused  to  recognize  their  proceed- 
ings; and,  therefore,  at  a  subsequent  period,  the 
Legislature  petitioned  Congress  for  an  enabling 
act,  and  that  enabling  act  was  passed  in  response 
to  the  petition.  These  two  cases,  although  special 
in  their  circumstances,  were  followed  without  any 
question  in  the  instances  of  Indiana,  Mississippi, 


Alabama,  Illinois,  and  Missouri,  over  all  of  which 
States  the  ordinance  of  1787,  with  or  without  the 
restriction  of  slavery,  extended. 

The  difficulty  in  the  case  of  Missouri  was  this: 
she  had  complied  with  every  condition  in  the  act 
of  Congress;  she  was  entitled  to  have  her  Senators 
and  Representative  sworn  upon  the  presentation 
of  their  credentials.  When  the  first  enabling  act 
for  the  State  of  Ohio  was  before  Congress,  when 
the  Federal  party  denounced  it  as  usurpation  by 
Congress,  the  Democratic  Republican  party  de- 
fended it  on  the  ground  that  it  was  a  conditional 
act  of  admission;  that  whenever  the  Territorial 
Legislature  had  taken  steps  for  the  assembling  of 
a  convention,  and  the  constitution  of  the  new  State 
had  been  formed,  then  Congress  had  merely  to 
admit  the  State;  but  whenever  no  convention  had 
been  called,  and  no  constitution  had  been  formed, 
that  then  Congress  might  pass  the  act  of  admis- 
sion beforehand,  defining  the  boundaries  and  pre- 
scribing the  conditions;  so  that  I  take  an  enabling 
act  to  be,  as  I  said  some  time  since  on  this  floor, 
a  conditional  act  of  admission.  Missouri  had 
complied  with  the  condition;  she  was,  therefore, 
entitled  to  have  her  Senators  and  Representative 
sworn,  for  it  is  literally  true,  as  has  been  stated 
several  times  on  this  floor,  that  the  State  of  Ohio, 
in  which  case  the  first  enabling  act  was  passed, 
never  had  any  other  admission  into  the  Union. 
Her  constitution  was  presented  here;  it  was  re- 
ferred to  a  committee  with  special  instructions  to 
inquire  what  more  was  necessary  to  enable  the 
State  to  enter  the  Union.  The  committee  reported 
that  nothing  more  was  necessary,  that  as  soon 
as  the  laws  of  the  United  States  had  been  ex- 
tended over  the  State,  and  a  district  court  estab- 
lished with  a  judge,  marshal,  and  attorney,  the 
State  was  as  completely  on^  of  the  United  States 
of  America  as  any  of  the  original  thirteen.  I  say 
the  outrage  in  the  case  of  Missouri,  was,  that  her 
Senators  and  Representative  were  not  sworn. 
The  Republican  members  contended  at  the  time 
that  Missouri  was  a  State  of  the  Union,  unjustly 
deprived  of  her  representation  in  Congress,  as 
will  appear  from  an  examination  of  the  reported 
debates.  Finally,  however,  it  resulted  in  the  fa- 
mous compromise  of  May  2,  1821,  by  which, 
under  a  joint  resolution,  the  Senators  and  Repre- 
sentative were  admitted. 

After  the  case  of  Missouri,  more  than  quarter 
of  a  century  elapsed  without  another  enabling  act 
by  Congress;  and  during  that  time  Maine,  Mich- 
igan, Arkansas,  Iowa,  Florida,  and  Texas,  en- 
tered the  Union.  The  next  enabling  act  was  in 
the  case  of  Wisconsin,  August  6,  1846.  That 
would  have  been  sufficient,  when  complied  with, 
to  entitle  her  Senators  and  Representatives  to  be 
sworn;  but  the  convention  of  Wisconsin  altered 
the  boundaries  of  the  State,  and  therefore  it  was 
necessary  to  apply  to  Congress  for  a  consent  to 
this  alteration.  This  appears  by  the  joint  reso- 
lution for  her  admission,  March  3,  1847.  The 
next  case  was  that  of  California,  which  was  ad- 
mitted in  September,  1850 — a  State  received  not 
only  without  an  enabling  act,  but  without  any 
previous  territorial  organization. 

Of  the  eighteen  new  States,  eight  had  enabling 


acts,  and  ten  had  not.  The  majority  of  instances 
is  against  an  enabling  act;  the  history  of  the 
question  is  against  it.  Where  do  Senators  find 
a  power  in  the  Congress  of  the  United  States 
to  prescribe  the  assembling  of  a  convention  and 
the  formation  of  a  State  constitution  ?  It  is  not 
given  in  the  Constitution  of  the  United  States. 
Our  power  is  to  admit  new  States;  and  we  can 
as  well  admit  them  with  a  constitution  already 
formed  as  upon  a  constitution  formed  at  our  ex- 
press instance.  The  justification  for  an  enabling 
act,  when  first  proposed  during  the  administra- 
tion of  Mr.  Jefferson,  was,  that  Congress  admit- 
ted the  State  upon  a  condition  to  be  complied 
with  afterwards.  I  therefore  repeat  that  the  con- 
vention act  of  February  19,  1857,  passed  by  the 
Legislature  of  Kansas,  is  as  regular,  as  author- 
itative, as  perfect  in  every  respect,  as  if  the  other 
House  of  Congress  had  agreed  to  the  Toombs 
bill,  which  we  passed  in  July,  1856.  The  con- 
vention originated,  then,  under  an  act  to  which  I, 
in  common  with  all  my  political  friends  in  this 
body,  gave  unqualified  approbation. 

Now,  sir,  it  seems  to  me  individually,  speaking 
for  no  one  else,  meaning  no  imputation  on  any 
one  else,  that  two  questions  remain  to  those  who 
voted  for  the  pacification  bill,  as  we  called  it  in 
1856,  namely:  First,  has  the  act  of  the  Territorial 
Legislature  of  February  19,  1857,  been  substan- 
tially pursued  ?  Second,  has  anything  since  trans- 
pired in  the  history  of  Kansas  which  ought  to  re- 
quire some  additional  provision,  some  special  pro- 
vision, before  her  full  admission  into  the  Union? 

Under  the  first  of  these  questions  arose  the  dif- 
ficulty to  which  I  adverted  on  almost  the  first  day 
of  the  session,  to  *wit,  an  allegation  that  nineteen 
counties  of  the  Territory  were  not  represented  ia 
the  convention  which  formed  this  constitution.  I 
am  free  to  say,  that  if  such  an  omission  had  been 
even  the  result  of  accident,  I  should  have  consid- 
ered it  a  fatal  objection;  I  should  have  considered 
that  the  convention  did  not  comply  with  the 
charter  of  its  organization;  but,  with  all  the  in- 
formation which  I  can  derive,  I  am  brought  to 
this  conclusion:  that,  with  the  exception,  I  think, 
of  four  of  those  counties,  they  were  merely  nom- 
inal districts  of  country  laid  off,  with  names  given, 
but  with  practically  no  population .  As  to  the  four 
counties  which  had  population,  it  was  by  the  fault 
of  the  inhabitants,  not  by  the  fault  of  the  officers 
that  the  census  was  not  taken,  resulting  from  the 
fact  that  those  inhabitants  had  given  their  adhe- 
sion to  what  was  known  as  the  Topeka  constitu- 
tion and  form  of  government — a  constitution  and 
form  of  government  which  Congress  had  rejected, 
but  in  which  they  persevered. 

A  remarkable  fact  occurs  with  reference  to  one 
of  those  counties — the  county  of  Anderson.  It 
was  alleged  that  the  people  of  the  county  pro- 
ceeded to  take  a  census  therein,  and  to  elect  a  del- 
egate, at  their  own  instance.  This  delegate  at- 
tended the  constitutional  convention.  To  be  sure, 
he  was  a  supernumerary,  the  full  number  of  sixty 
having  been  apportioned,  by  Mr.  Stanton,  to  the 
other  counties.  However,  he  petitioned  to  be  ad- 
mitted as  a  delegate.  His  petition  was  referred 
to  a  committee.  The  committee  reported  in  favor 
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of  his  ad  mission,  and  the  moment  this  report  was 
made,  the  petition  was  withdrawn.  I  know  it 
will  be  said  that  the  delegate  could  not  legally  sit 
there.  Suppose  that  to  be  true,  the  people  of 
Anderson  county  could  not  complain  of  his  ad- 
mission; none  could  complain  but  the  people  of 
the  other  counties;  but  the  people  of  the  other 
counties  did  not  complain.  The  people  of  the 
other  counties,  through  their  delegates,  offered  to 
admit  him;  he  himself  withdrew.  '  My  inference, 
from  this  fact,  is,  that  the  delegate  never  wished 
to  be  admitted;  that,  supposing  his  application 
would  be  rejected,  he  preferred  it;  but  as  soon  as 
he  discovered  it  would  not  be  rejected,  he  with- 
drew it.  Here  is  a  key  to  the  whole  case.  There 
was  no  good  faith  in  this  transaction. 

Would  it  have  injured  the  constitutional  con- 
vention, or  the  constitution  of  Kansas,  if  the  del- 
egate from  Anderson  had  been  admitted?  Why, 
letus  turn  to  the  Minnesota  case.  Congress  passed 
an  act  autnorizing  a  convention  to  be  called  in  Min- 
nesota, to  consist  of  twice  as  many  delegates  as 
there  were  Representatives  in  the  Territorial  Le- 
gislature. Our  Committee  on  Territories,  through 
the  honorable  Senator  from  Illinois,  inform  us 
that  the  people  of  Minnesota  construed  that  to 
mean  twiceas  many  delegates  as  there  were  Coun- 
cillors and  Representatives  in  the  Legislature,  and 
accordingly  they  elected  that  number.  The  act 
of  Congress  required  this  convention  to  assemble 
on  a  given  day  in  one  chamber,  and  there,  by  uni- 
ted councils,  with  opportunity  for  personal  con- 
ference and  mutual  debate,  as  the  deliberation  and 
judgment  of  all  the  delegates  together,  to  form  a 
constitution  and  State  government.  The  fact  is, 
there  never  was  any  such  convention.  There 
were  two  conventions  on  that  day,  neither  of  them 
consisting  of  all  the  delegates,  both  of  them  to- 
gether consisting  of  more  delegates  than  even  the 
extraordinary  construction  placed  on  the  act  of 
Congress  would  authorize,  consisting  of  men  who 
were  merely  claimants  for  seats  on  each  side;  and 
the  constitution  was  formed  by  a  committee  of 
conference  between  these  two  bodies. 

It  is  said  that  this  irregularity  was  cured  by  the 
subsequent  vote  of  the  people  ratifying  the  con- 
stitution. I  can  discover  no  reason  why  Minne- 
sota was  at  liberty  to  dispense  with  the  conven- 
tion more  than  with  the  vote  of  the  people.  They 
were  both  required  by  law.  But,  sir,  be  it  so;  then 
we  come  to  inquire  what  was  this  vote  of  the  peo- 
ple of  Minnesota,  which  is  said  to  have  healed 
all  the  former  irregularities?  I  have  heard  Sen- 
ators complain  bitterly  that  no  man  was  allowed 
to  vote  in  Kansas  on  the  21st  of  December,  for  or 
against  slavery,  unless  he  would  vote  for  the  con- 
stitution. That  has  been  said  again  and  again. 
It  has  been  said  that  every  elector  was  compelled 
to  vote  for"  constitution  with  slavery,"  or  "  con- 
stitution with  no  slavery;"  and  therefore  a  man 
who  was  opposed  to  some  provision  of  the  con- 
stitution, or  who  did  not  wish  to  vote  on  the  con- 
stitution, could  not  vote  either  for  or  against  sla- 
very; and  that  has  been  a  constant  theme  of 
declamation  in  this  Chamber  since  the  9th  of  De- 
cember last.  Now,  sir,  let  us  turn  to  the  case  of 
Minnesota. 


I  shall  read  three  sections  from  the  constitution 
of  Minnesota,  by  which  it  is  provided  not  only 
that  the  vote  upon  the  constitution  shall  be  held 
on  the  same  day  and  at  the  same  polls  with  the 
vote  for  all  the  officers  to  be  chosen  under  the 
constitution,  thus  electing  men  to  offices  not  in 
existence  at  the  time,  but  that  no  man  should 
vote  for  or  against  the  constitution  unless  he 
would  vote  for  officers  under  it.  He  that  runs 
may  read: 

"  Sec.  16.  Upon  the  second  Tuesday,  the  13th  day  of 
October,  1857,  an  election  shall  be  held  (or  members  of  the 
Hou-e  of  Representatives  of  the  United  States,  Governor, 
Lieutenant  Governor,  supreme  and  district  judges,  members 
of  the  Legislature,  and  all  other  officers  designated  in  this 
constitution,  and  also  for  the  submission  of  this  constitution 
to  the  people  for  their  adoption  or  rejection. 

"  Sec.  17.  Upon  the  day  so  designated  as  aforesaid,  every 
free  white  male  inhabitant  over  the  age  of  twenty-one  year-, 
who  shall  have  resided  within  the  limits  of  the  State  for  ten 
days  previous  to  the  day  of  said  election,  may  vote  for  aK 
otlicers  to  be  elected  under  this  constitution,  at  such  elec- 
tion, and  also,  for  or  against  the  adoption  of  the  constitu- 
tion. 

"  Sec.  18.  In  voting  for  or  against  the  adoption  of  this 
constitution,  the  words  'for  constitution'  or  '.against  con- 
stitution,' may  be  written  or  printed  on  the  ticket  of  each 
voter;  but  no  voter  shall  vote  for  or  against  this  constitu- 
tion on  a  separate  ballot  from  that  cast  by  him  for  officers 
to  be  elected  at  said  election  under  this  constitution." 

If  the  form  of  submission  on  the  21st  of  De- 
cember, 1857,  in  Kansas,  was  fraudulent,  what 
will  become  of  the  ratification  of  the  constitution 
of  Minnesota  by  the  people?  It  is  admitted  that 
her  convention  was  irregular,  or  rather  there  was 
no  convention  at  all;  it  is  admitted  that,  from  the 
very  initiation  of  the  proceedings  the  act  of  Con- 
gress was  not  observed;  but  Senators  stand  here 
to-day  insisting  on  the  admission  of  the  State  by 
the  sole  virtue  of  a  popular  vote.  Here  is  the 
vote.  Is  it  valid  or  invalid?  If  it  be  valid,  so 
was  the  vote  in  Kansas  on  the  21st  of  December. 
If  it  be  invalid,  Minnesota  has  no  more  title  than 
Kansas  to  be  admitted  into  the  Union.  But,  sir, 
in  my  judgment,  in  neither  case,  are  the  objec- 
tions material. 

I  might  give  another  illustration.  If  we  are  to 
look  into  the  constitutions  of  States  applying  for 
admission,  as  the  Senator  from  New  Hampshire 
[Mr.  Clark]  proposed  last  night,  to  pass  upon 
the  wisdom  or  the  justice  of  their  provisions,  to 
decide  whether  the  State  should  admit  or  exclude 
African  servitude,  should  admit  or  exclude  free 
negroes,  what  shall  we  say  of  this  constitution 
for  Minnesota,1  under  which  the  Representatives 
chosen  in  October,  1857,  are  elected  for  life?  There 
is  absolutely  no  provision  of  the  constitution  of 
Minnesota  limiting  the  terms  pf  the  Representa- 
tives already  chosen.  I  grant  it  is- a  mere  omis- 
sion; I  have  no  doubt  the  convention  intended  to 
make  such  a  provision;  but  none  appears.  There 
would  be  no  limitation  of  the  terms  of  the  Sena- 
tors in  that  Legislature  but  for  a  provision,  that 
whenever  a  census  shall  be  taken  by  the  United 
States,  or  by  the  authority  of  the  State  Legisla- 
ture, then  the  seats  of  all  the  Senators  shall  be- 
come vacant.  If  it  were  not  for  that,  the  Sena~ 
tors  in  the  Legislature  of  Minnesota  would  be 
chosen  for  life  as  well  as  the  Representatives.  But, 
I  repeat,  these  objections  are  wholly  immaterial, 
just  as  were  all  the  arguments  addressed  to  us  ip 
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reference  to  the  provisions  of  the  constitution  of 
Kansas. 

My  honorable  friend,  the  Senator  from  Illinois, 
[Mr.  Douglas,]  wlio  is  not  now  in  his  seat,  as  a 
minority  of  the  Committee  on  Territories,  urges 
this  proposition:  that  the  convention  in  Kansas 
derived  its  whole  powerfrom  the  Territorial  Legis- 
lature, and,  therefore,  the  vote  ordered  to  be  taken 
on  tl)e  4th  of  January,  1858,  by  the  Territorial 
Legislature,  was  a  proper  vote  upon  the  adoption 
or  rejection  of  the  constitution.  It  is  said,  further- 
more, that  Kansas  presents  herself  to  us  now 
with  a  simple  petition  in  her  hands.  In  my  judg- 
ment, the  convention  of  Kansas  derived  no  au- 
thority from  the  Territorial  Legislature;  it  received 
all  its  authority  from  the  people  in  the  election 
of  the  delegates.  What  has  the  Territorial  Le- 
gislature done?  It  has  prescribed,  in  the  act  of 
February,  1857,  the  time,  place,  and  manner  of 
electing  delegates,  and  the  time  when  they  shall 
assemble  in  convention;  that  is  all.  Does  that 
constitute  the  Legislature  the  source  of  the  power 
to  be  exercised  by  the  delegates  when  assembled  ? 
Then  let  us  turn  to  the  case  of  Minnesota.  Con- 
gress passed  an  act  prescribing  the  time,  place, 
and  manner  for  the  election  of  delegates  in  Min- 
nesota, and  prescribing  the  day  when  those  dele- 
gates should  assemble  in  convention.  Did  the 
convention  of  Minnesota  derive  its  power  to  make 
a  constitution  for  that  people  from  the  Congress 
of  the  United  States?  Are  we  the#source  of  au- 
thority from  which  the  constitution  of  Minnesota 
is  derived?  If  so,  the  constitutions  of  the  States, 
instead  of  being  an  expression  of  the  will  of  the 
people  to  be  governed  by  them,  are  merely  the 
acts  of  Congress  through  its  agents  and  delegates 
assembled  in  the  various  States  and  Territories. 
No,  sir;  in  the  act  of  electing  a  delegate,  the  people 
have  clothed  him  with  power,  and,  from  the  hour 
of  his  election,  he  is  a  representative  of  the  people, 
not  of  the  Legislature,  and  those  delegates  pro- 
ceed, when  assembled,  in  the  exercise  of  a  power 
which  the  Legislature  never  had,  and  never  could 
confer — the  power  to  make  a  constitution,  which 
is  above  all  Legislatures.  And  therefore,  in  my 
opinion  the  attempted  interference  of  the  last  Ter- 
ritorial Legislature  of  Kansas,  at  the  special  ses- 
sion called  by  Mr.  Secretary  Stanton,  was  unau- 
thorized, factious,  and  void.  The  Legislature 
had  no  more  right  to  interfere  with  the  constitu- 
tion, to  alter  the  mode  of  its  submission,  to  touch 
any  provision  in  it,  than  we  have  this  day  to  re- 
vise the  constitution  of  Minnesota. 

It  is  true,  sir,  Kansas  presents  herself  to  us  with 
a  petition  in  her  hand;  but  what  are  the  contents 
of  that  petition?  Honorable  Senators  seem  to 
imagine  that  Kansas  petitions  us  to  approve  her 
constitution;  to  pass  our  judgment  upon  its  pro- 
visions; to  say,  "  this  is' wise,  that  is  unwise." 
Why,  sir,  Minnesota  is  also  a  petitioner  with  a 
constitution  in  her  hand.  What  is  the  petition  ? 
To  approve  the  constitution?  No,  sir;  it  is  to 
admit  the  State.  It  is  not  necessary  that  a  State 
should  have  any  written  constitution.  Many  of 
the  original  States  had  no  written  constitutions, 
or  none  reduced  to  an  exact  form,  until  years  after 
ti-e  Constitution  of  the  United  States  had  been 


ratified  and  was  in  operation.  The  State  of  Rhode 
Island  was  received  into  the  Union  in  May,  1790, 
with  a  form  of  government  organized  under  the 
royal  charter  of  Charles  II.,  and  modified  by  mere 
usage;  and  I  believe  she  did  not  change  that  for 
a  written  constitution  until  within  about  fifteen 
years.  The  Constitution  of  the  United  States 
does  not  require  the  States  to  have  written  con- 
stitutions. In  only  requires  them  to  have  repub- 
lican forms  of  government;  and  those  forms  may 
rest  on  parol  or  usage.  That  is  the  reason  why 
the  States  of  the  Union  have  an  unlimited  power 
to  alter  their  own  constitutions,  their  forms  of 
government,  without  the  consent  of  Congress, 
provided  they  still  Continue  to  be  republican.  It 
is  only  requisite  that  a  new  State,  as  an  old  one, 
should  have  a  form  of  government. 

Well,  sir,  let  us  look  as  well  at  the  case  of  Kan- 
sas as  of  Minnesota.  I  looked  far  enough  to  see 
that,  in  each,  provision  is  made  for  a  Governor 
and  a  Legislature,  to,  be  chosen  by  the  people,  to 
exercise  the  authority  of  the  State,  to  make  the 
laws,  and  to  execute  the  laws;  a  government  re- 
sponsible to  the  people;  a  government  over  which, 
by  the  clearest  principles  of  constitutional  law, 
the  people  have  complete  power  of  revision. 
There,  I  am  satisfied,  is  a  republican  form  of 
government.  If  there  be  any  mistake  in  the 
constitutions,  any  omissions,  if  there  be  unwise 
provisions  in  them,  or  provisions  which,  upon 
experience,  prove  not  satisfactory,  the  people  of 
these  States,  like  the  people  of  the  old  States,  can 
reform  their  institutions  so  as  to  suit  themselves, 
Such  being  the  case,  1  attach  no  serious  import- 
ance to  any  of  the  objections  I  have  shown  in  the 
constitution  of  Minnesota,  and  none  to  those 
which  others  have  made  against  the  constitution 
of  Kansas.  Each  has  a  form  of  government — 
a  republican  form  of  government.  In  the  case  of 
Minnesota,  she  has  the  requisite  population.  In 
the  case  of  Kansas,  all  parties  here,  and  all  par- 
ties in  Kansas,  the  friends  of  Topeka,  the  friends  , 
of  Lecompton,  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States,  have  agreed  to 
waive  that  question. 

It  is  next  said  that  Kansas  cannot  be  allowed 
admission  into  the  Union,  because  she  never  sub- 
mitted her  constitution  to  a  direct  vote  of  the  peo- 
ple. I  have  already  said  that,  in  my  judgment* 
we  have  nothing  to  do  with  her  constitution  ex- 
cept to  inquire  whether  it  provides  for  a  republi- 
can form  of  government;  and  we  have  no  right  to 
specify  how,  or  in  what  manner,  or  by  what  so- 
lemnities she  shall  form  or  adopt  her  constitution. 
She  has  formed  it  by  a  convention  of  delegates. 
That  is  the  old  form.  That  is  the  form  under 
which  the  original  States  acted.  Thatis  the  form 
under  which  nearly  all  the  new  States  have  acted. 
I  think  only  six  of  the  constitutions  of  the  pew 
States  were  ever  submitted  to  the  people,  and  none 
of  the  first  constitutions  of  the  old  States.  Gov- 
ernor Walker,  in  his  letter  of  resignation,  says 
that  no  constitution  can  ever  be  legitimate,  or 
rightly  enforced,  until  it  has  been  submitted  to 
the  people;  because,  he  sa'ys,  sovereignty  can  only 
act  directly  and  never  through  delegates.  If  this 
be  so,  Senators,  we  are  the  sheerest  usurpers  in 
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the  world;  for  the  Constitution  of  the  United 
States,  under  which  we  assume  to  act,  never  was 
submitted  to  the  people  of  any  State.  It  is  in  force 
to-day  by  the  ratification  of  conventions  in  the 
original  States,  and  by  the  adoption  of  conven- 
tions in  the  new  States.  I  have  stated  that  the 
original  States  neither  submitted  their  own  con- 
stitutions nor  the  Constitution  of  the  United  States 
to  a  vote  of  the  people,  and  only  six  of  the  eigh- 
teen new  States  thus  submitted  their  constitu- 
tions. 

Does  Governor  Walker  mean  seriously  to  assert 
that  sovereignty  can  never  be  exercised  through 
delegates  or  representatives  ?  Is  it  not  in  virtue 
of  a  delegation  of  sovereign  power  by  the  people 
that  a  Legislature  defines  every  offense  and  fixes 
the  punishment;  that  the  judiciary  examines  into 
every  accusation,  and  in  the  proper,  case  inflicts 
Ike  punishment  ?  Sir,  is  there  a  higher  act  of  sov- 
ereignty than  to  take  the  life  of  a  citizen  ?  And 
that  is  taken  by  an  executive  officer  in  obedience 
to  a  mandate  of  the  judiciary.  Sovereignty,  for- 
sooth, is  so  exalted  and  omnipotent,  quoth  Gov- 
ernor Walker,  that  it  can  make  and  unmake  con- 
stitutions, dynasties,  and  all  forms  of  government 
whatsoever;  but  so  restrained  withal,  so  humble, 
so  helpless,  that  it  cannot  even  choose  its  own  in- 
struments, its  forms  of  expression,  its  modes  of 
operation.  We  know,  from  the  history  and  re- 
ceived opinion  of  all  past  time,  that  the  people  can 
as  well  authorize  delegates  to  make  a  constitution 
as  make  it  themselves.  They  do  this  because  it 
is  inconvenient  for  the  people  to  assemble  in  one 
place,  as  they  did  in  the  ancient  democracies;  and 
on  account  of  this  inconvenience,  they  choose  rep- 
resentatives, and  instruct  those  representatives  as 
to  their  wishes;  and  the  representatives,  assembled 
in  due  form  of  law,  are  the  people  by  substitution. 
They  act  for  the  people,  and  in  the  name  of  the 
people,  and  by  the  authority  of  the  people.  If 
they  choose  to  take  the  advice  of  their  constit- 
uents, if  they  choose,  in  a  question  of  doubt  or 
of  difficulty,  to  remit  the  whole  question,  or  any 
part  of  the  question,  to  the  people  in  primary  as- 
semblies, nobody  can  object  to  it;  but  if  they  feel 
sufficiently  assured  of  the  will  and  the  wishes  of 
their  constituents,  they  have  the  power  to  proceed 
without  any  further  sanction.  In  the  present  case 
©f  Kansas,  I  admit  that  the  people  might  have  pre- 
scribed a  charter  for  their  delegates.  They  might 
have  said  to  the  delegates,  "  we  will  authorize  you 
simply  to  foro  and  propose  a  constitution,  but 
We  reserve  to  ourselves  a  right,  on  appeal  or  sub- 
mission ,  to  revise,  to  accept,  or  to  reject  your  prop- 
osition;" but  the  convention  act  of  1857  contained 
no  such  reservation.  On  the  contrary,  when  it  was 
returned  to  the  Legislature  by  Governor  Geary, 
without  his  approval,  on  the  distinct  ground  that 
it  contained  no  such  provision,  it  was  passed  over 
the  Veto  by  a  two-thirds  vote  of  each  House. 
Therefore,  the  question,  whether  such  should  be 
the  charter  of  the  delegates,  was  considered  and 
decided  in  the  proper  mode.  Whatever  might 
have  been  the  question,  if  the  convention  act  had 
required  submission,  or  if  there  had  been  no  dis- 
cussion of  the  subject,  in  this  case  the  authority 
©•f  tho  convention  is  as  absolute  as  if  the  act  had 


said  to  the  delegates,  "  you  may  submit  it  or  not* 
as  you  please." 

Now,  sir,  it  is  argued  that  Congress  must  sub- 
stitute its  discretion  for  the  discretion  of  the  del- 
egates; and  because,  (some  say,)  the  delegates 
abused  their  powers,  broke  their  promises,  de-' 
ceived  their  constituents.  It  would  not  be  sin- 
gular if  this  were  so.  I  think  every  honorable 
Senator  will  admit  that  he  has  never  completed, 
during  the  period  of  his  official  life,  one  tenth  of 
what  he  proposed;  and  probably  not  one  tenth  of 
what  he  promised  in  good  faith.  Some  have  al- 
tered their  opinions ;  some  have  found  their  designs 
impracticable.  I  doubt  whether  there  is  a  Legis- 
lature assembled  in  any  State  of  the  Union,  with 
regard  to  which  it  could  not  be  proved  that  one 
half  or  more  of  the  members,  in  their  various  ex- 
hortations to  the  people,  had  promised  a  great 
many  things  that  they  never  even  attempted  to 
perform.  That,  however,  is  not  the  question. 
The  question  is,  whether  we  shall  interfere  in  such 
a  matter?  whether  we  shall  substitute  our  discre- 
tion for  that  of  the  delegates  chosen  by  the  peo- 
ple? 

1  do  not  say  there  might  not  be  a  gross  case  of 
usurpation,  of  fraud,  and  outrage,  where  some 
interposition,  but  very  little,  would  not  be  par- 
donable. The  allegation  is  here  that  the  delegates 
did  not  submit  the  constitution  as  they  promised; 
that  they  did  not  keep  certain  pledges,  published 
in  the  newspapers,  or  in  the  speeches  which  they 
made  to  the  people.  Well,  sir,  unless  we  assume 
a  right  to  revise  the  proceedings  of  every  conven- 
tion and  every  Legislature  in  every  State,  I  see 
no  cause  for  interference.  If  the  agents  of  the 
people  have  violated  their  trust,  let  the  people  call 
them  to  account.  We  are  not  the  people.  We 
do  not  make  the  constitution ;  we  do  not  ratify  the 
constitution;  we  do  not  approve  the  constitution; 
we  have  no  right  to  pass  judgment  upon  the  con- 
stitution. It  is  submitted  to  us,  as  I  said,  merely 
to  show  that  Kansas  has  a  constitution  republican 
in  form,  and  upon  that  instrument  the  petition  is 
to  admit  her  as  a  State.  1  say  you  can  admit, her 
without  a  constitution;  and  wherever  you  have 
passed  an  enabling  act  for  any  State,  you  have 
admitted  that  State  without  a  written  constitution; 
you  have  admitted  her  by  anticipation;  you  have 
prescribed  her  boundaries,  and  you  have  said  to 
her,  "  proceed  to  the  election  of  your  delegates, 
the  assembling  of  your  convention,  and  the  forma- 
tion of  your  government;  and  upon  compliance 
with  these  requisites  you  shall  become  a  State*/* 
for  so,  and  not  otherwise,  the  State  of  Ohio  en- 
tered this  Union. 

Where  will  this  course  of  objection  to  the  pro- 
visions of  a  State  constitution  end  ?  In  the  State 
which  I  have  the  honor  to  represent,  the  first 
constitution  established  annual  sessions  of  the 
Legislature.  The  present  constitution  establishes 
biennial  sessions.  I  have  a  very  decided  opinioa 
as  to  this  question.  I  consider  frequent  sessions 
of  the  Legislature  essential  to  the  liberties  of  the 
people,  and  I  have  never  hesitated  to  denounce 
the  system  of  biennial  sessions  as  dangerous,  as 
a  delegation  of  authority  for  too  long  a  period  te 
mere  executive  officers.     Therefore,  sir,  if  I  Ua4 
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such  a  latitude  as  the  Senator  from  New  Hamp- 
shire claimed  last  night,  I  should  refuse  to  admit 
a  State  whose  constitution  provided  for  biennial 
sessions  of  the  Legislature.  But  I  have  no  lati- 
tude of  the  sort — no  right  to  say,  in  the  case  of  a 
new  State,  "unless  every  provision  made  for  your 
internal  affairs  corresponds  with  my  judgment, 
you  shall  not  be  received  into  the  Union."  If  we 
eould  say  this  to  the  new  States,  why  not  to  the 
old  ones  ?  New  States  are  to  be  admitted  on  the 
game  footing  with  the  old  ones;  and  if  we  have 
any  such  power,  it  applies  to  the  old  States  as 
well  as  to  the  new,  and  the  manifest  duty  of  Con- 
gress would  be  to  call  for  the  constitution  of  Ohio, 
adopted  in  September,  1851 ,  and  examine  its  pro- 
visions. 

Sir,  it  is  another  development  of  that  difference 
which  began  with  the  organization  of  our  Federal 
Government.  The  claim  is,  in  substance,  that  the 
end  will  always  justify  the  means;  that  if  we  dis- 
like the  local  institutions  of  any  people  we  must 
alter  them;  that  the  Congress  of  the  United  States, 
instead  of  restraining  itself  within  its  own  charter, 
shall  regulate  the  affairs  of  the  people  in  all  the 
States  of  the  Union.  I  think  the  people  of  the 
States  can  take  better  care  of  themselves  than  we 
can. 

These  observations  lead  to  the  amendment 
which  I  propose.  The  minority  of  the  Commit- 
tee on  Territories,  the  Senator  from  Illinois,  uses 
language  of  this  character: 

"Inasmuch  as  the  Lecompton  constitution  provides  a 
mode  of  amendment  after  the  year  1864,  and  thereby  ex- 
oludes  the  possibility  of  any  lawful  change  until  that  period, 
tlie  President  suggests  that  Congress  may  remove  tins  ob- 
stacle by  inserting  a  clause  in  the  act  of  admission  annul- 
ling so  much  of  the  constitution  as  prohibits  any  change 
antil  after  the  year  1864,  and  requires  two  thirds  of  each 
House  of  the  Legislature  to  authorize  the  people  to  vote 
for  a  convention,  and  declaring  the  right  of  the  ]  legislature 
already  elected  to  call  a  convention,  by  a  majority  vote,  in 
violation  of  the  constitution  under  which  its  members  were 
elected,  and  which  they  were  sworn  to  support." 

In  the  first  place,  is  it  true  that  the  constitution 
of  Kansas  "  thereby" — that  is,  by  the  provision 
of  a  method  of  amendment  after  1864 — "excludes 
the  possibility  of  any  lawful  change  until  that 
period?"  Suppose  the  constitution  had  no  provis- 
ion at  all  on  the  subject  of  an  amendment  at  any 
time;  suppose  it  was  perfectly  silent,  as  many  of 
the  constitutions  of  the  original  States  were — for 
our  good,  honest,  republican  ancestors,  in  the 
days  of  the  Revolution,  proceeded  on  the  idea 
that  there  were  some  principles  which  it  was  not 
necessary  to  declare,  which  every  man  of  ordi- 
nary comprehension,  imbued  with  the  principles 
of  civil  liberty,  would  at  once  acknowledge. 
Among  these  was  the  principle  that  any  power 
which  could  do  an  act  could  undo  it;  that,  inas- 
much as  the  constitution  of  a  State  was  formed 
by  a  convention  of  delegates,  authorized  to  be 
elected  and  assembled  by  the  Legislature,  and 
that  convention  of  delegates  so  elected  and  assem- 
bled had  made  a  constitution,  another  convention, 
elected  in  the  same  manner  and  assembled  in  the 
same  manner,  by  like  authority,  could  undo  it  in 
whole  or  in  part.  That  is  the  ground  on  which 
the  earliest  constitutions  of  the  States,  or  many 
of  them,  were  formed.    Nothing  was  said  about 


the  right  of  amendment;  it  was  considered  a  mat- 
ter of  course. 

The  doctrine  is  indisputable.  It  is  a  universal 
maxim  that  any  compact — I  hear  gentlemen  call 
a  constitution  a  compact;  be  it  so — any  compact, 
any  covenant,  any  promise,  any  agreement,  any 
law  can  be  abrogated  by  the  power  which  made 
it:  in  the  case  of  a  compact,  by  the  consent  of 
the  parties;  in  the  case  of  a  law,  by  the  Legisla- 
ture. I  grant  that  where  a  right  has  been  vested 
under  a  constitution  or  a  law,  so  as  to  have  as- 
sumed the  character  of  property,  you  cannot  di- 
vest that  right  without  compensation,  because,  as 
to  that,  all  the  faculties  of  the  constitution  or  of 
the  law  are  fully  executed;  but  as  to  its  future 
operation,  as  to  a  new  case  which  may  originate 
under  it,  the  constitution  or  law  is  entirely  revo- 
cable. I  have,  from  curiosity,  applied  to  the  old 
common  lawyers  on  this  subject,  since  we  have 
heard  so  much  of  them;  and  am  rather  amused  at 
the  number  of  forms  in  which  they  express  the 
principle.  Lord  Chief  Baron  Gilbert  is  very  terse: 

"  Solvetur  eo  ligamine  quo  ligatum  est." 

Speaking  of  covenants,  of  deeds,  of  agreement* 
between  parties,  signed,  sealed,  and  delivered., 
with  all  the  solemnity  which  can  bind  man  to 
man,  here  is  Lord  Coke: 

"  Nihil  tarn  conveniens  estnaturaliaequitati  quamunum- 
quodque  dissolvieo  ligamine  quo  ligatum  est."— 2 List.  260, 

Here  is  one  sentence  from  Croke  James,  a  very 
ancient  book,  and  good  authority: 

"  Unumquodque  eodem  modo  quo  colligatum  est  dissolvi- 
tur."— CVo.  Jac.  63. 

Tindal,  Chief  Justice,  one  of  the  lights  of  mod- 
ern jurisprudence,  says: 

"  Quodque  dissolvitur  eodem  ligamine  que  ligatur." — 
3  Scott's  netv  Rep.,  215. 

That  is  the  law.  These  famous  judges  have 
not  thought  it  necessary  to  indulge  in  argument- 
ation. They  have  done  here  as  with  the  funda- 
mental principles  of  our  jurisprudence;  they  have 
resorted  to  brief, pungent  maxims  expressed  in  the 
Latin  language.  Let  it  be  dissolved  by  the  power 
which  madeit.  The  civilians  are  of  the  like  opin- 
ion: 

"Jura" — laws,  constitutions,  for  a  constitution  is  nothing 
but  an  organical  law — "Jura  eodem  modo  destituuntur  quo 
constituuntur." — Bell-s  Digest  of  the  Roman  and  Civil  Lai*. 

And  so  in  the  French  law: 

"Le  pouvoir  legislatif  a  nonseulment  la  faculte  de  fair* 
des  lois.  mais  encore  cette  de  les  abroger." — Rogron,  Le* 

Cinq  Codes  expliques,  introduction,  tit.  2. 

"The  legislative  power  has  not  only  the  faculty  of  making 
laws,  but  also  that  of  abrogating  them." 

Since  we  have  come  to  first  principles,  I  will 
quote  from  the  Institutes.  I  read  now  from  Ruth- 
erforth's  Institutes  of  Natural  Law,  volume  S., 
chapter  3: 

"  The  legislative  power,  as  it  is  here  defined,  implies  a 
power  not  only  of  making  laws,  but  of  altering  and  repeal- 
ing them.  As  the  circumstances,  either  of  the  State  itself 
or  of  the  several  individuals  which  compose  it,  are  changed, 
such  claims  and  such  duties  as  might  once  be  beneficial  may 
become  useless,  burdensome,  or  even  hurtful.  If,  therefore, 
the  legislative  power  could  not  change  the  rules  which  il 
prescribes,  so  as  to  suit  them  to  the  circumstances  of  the 
body  politic,  and  of  the  members  of  that  body,  it  could  not 
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answer  the  purposes  for  which  it  was  established  ;  it  could 
not  at  all  times  settle  their  claims  and  their  duties  in  such 
a  manner  as  is  most  conducive  to  the  good  0f  tjie  whole, 
and  of  the  several  individuals  which  make  up  that  whole." 

There  is  the  rule  and  the  reason  of  the  rule.  It 
stands  on  the  most  solid  foundation.  But,  Mr. 
President,  what  need  of  books  here:  we  have  it 
in  our  own  charter  of  liberty.  As  one  of  the 
truths  declared  to  be  self-evident,  by  the  repre- 
sentatives of  the  United  States  in  Congress  as- 
sembled, on  the  4th  of  July,  1776,  I  find  this: 
*'  that  governments  are  instituted  to  secure"  cer- 
tain inalienable  rights  there  defined;  "and  that 
whenever  any  form  of  government  becomes  de- 
structive to  these  ends,  it  is  the  right  of  the  peo- 
ple to  alter  or  abolish  it,  and  to  institute  a  new 
government,  laying  its  foundation  on  such  prin- 
ciples, and  organizing  its  powers  in  such  form,  as 
to  them  shall  seem  most  likely  to  effect  their  safety 
and  happiness." 

This  indeed,  sir,  is  the  principal  element,  the 
essential  requisite,  in  every  republican  form  of 
government — the  right,  namely,  of  the  people,  in 
some  peaceable  and  definite  manner,  to  recon- 
struct their  government,  and  provide  for  the  ref- 
ormation of  abuses.  I  hear  Senators  on  this  floor 
talk  about  constitutions  in  the  States  which  are 
revolutionary.  A  revolution  against  whom?  Who 
is  the  mighty  sovereign  offended  by  this?  One 
would  suppose,  forgetting  the  old  suggestion  of 
the  Scriptures  that  the  Sabbath  was  made  for  man 
and  not  man  for  the  Sabbath,  that  governments 
are  not  formed  for  the  people,  but  the  people  for 
the  governments.  Whatisthe  objectof  any  gov- 
ernment ?  It  is  to  protect  the  rights  and  to  secure 
the  liberties  of  the  people.  There  is  no  other  just 
government.  Every  other  is  a  usurpation.  It 
rnay  be  maintained  by  arms;  it  may  remain  in 
power  thousands  of  years;  but  a  justgovernment, 
an  honest  government,  is  organized  to  protect  the 
rights  and  secure  the  liberties  of  the  people. 

Well,  sir,  suppose  it  fails — and  I  do  not  care 
whether  it  fails  at  the  end  of  a  century,  or  fails 
in  the  first  half  hour  of  its  existence — if  it  fails  in 
the  very  act  of  putting  it  in  operation,  as  in  the 
case  of  the  constitution  of  Minnesota,  where  a 
Legislature  has  been  elected  for  life — if,  I  say,  the 
Government  fails  in  the  very  act  of  attempting  to 
put  it  into  operation,  the  right  of  the  people  to 
form  another  government  which  will  protect  their 
rights  and  secure  their  liberties  is  as  perfect  and 
as  absolute  as  if  they  had  endured  a  thousand 
years  of  despotism.  No  convention  can  prevent 
it,  for  one  convention  is  no  higher  than  another. 
I  go  further,  sir.  The  people  who  were  in  Min- 
nesota in  October,  1857,  have  no  right  to  say  to 
the  people  who  may  be  there  next  year,  or  the 
year  after,  or  twenty  years  hence,  "  we  have,  by 
a  sort  of  testamentary  disposition, provided  a  gov- 
ernment for  you  in  all  time."  Men  can  devise  or 
bequeath  their  own  property,  but  I  never  heard 
that  they  could  make  last  wills  and  testaments  of 
a  political  character,  calling  them  constitutions, 
by  which  they  could  bind  their  children,  ancfc their 
children's  children  for  a  hundred  years;  and  if 
they  cannot  do  it  for  one  hundred  years,  they 
cannot  do  it  for  ten  years,  as  was  provided  in  the 


Topeka  constitution;  no,  sir,  not  for  one  week, 
for  one  day,  for  one  hour.  It  is  the  same  in  prin- 
ciple. 

What  is  the  object  of  government?  I  come 
back  to  that  again  and  again.  It  is  to  protect  and 
secure  the  liberties  of  those  who  live  under  it;  and 
when  it  fails  of  that  object,  the  people  have  a  right 
to  another  government.  If  they  cannot  obtain  it 
peaceably,  our  fathers  said  they  had  a  right  to 
take  it  by  force  of  arms;  but  the  essence  of  a  re- 
publican government  is  that  they  can  get  it  peace- 
ably and  in  regular  form ;  that  they  need  not  resort 
to  arms;  that  they  need  not  resort  to  what  Sena- 
tors call  revolution;  but  in  pursuance  of  the  great 
idea  of  all  government,  of  the  very  authority 
which  they  conferred  on  their  delegates  at  lir^t, 
they  may  assume  to  themselves  at  any  time,  in  a 
due  legal  and  orderly  manner,  prescribed  by  law, 
the  power  of  amendment,  to  Blessed,"  said  Lord 
Coke,  "  be  the  amending  hand." 

Let  me  guard  against  misconstruction  here.  I 
do  not  say  a  constitution  may  not  provide  the 
manner  of  its  amendment.  I  do  not  say  that  it 
may  not  interpose  provisions  calculated  to  require 
more  thorough  deliberation.  I  do  not  say  that  it 
may  not  require  a  majority  of  each  House  of  the 
Legislature,  or  two  thirds,  or  three  fifths;  because, 
after  all,  the  Legislature  is  elected  by  the  people, 
and  what  the  people  want  they  will  compel  the 
Legislature  to  grant.  I  do  not  say  that  the  people 
may  not  require,  to  prevent  hasty  or  improper 
action,  that  the  question  shall  be  submitted  to 
them  twice,  or  thrice,  if  you  please;  or  that  it  shall 
remain  so  many  months  for  consideration;  or  that 
notice  of  the  intended  amendment  shall  be  pub- 
lished in  this  or  that  manner.  I  do  not  even  com- 
plain of  such  provisions;  but  I  say  that  when  a 
constitution  declares,  as  the  Topeka  constitution 
did,  that  in  no  manner,  neither  by  a  convention 
nor  by  the  people,  not  by  the  unanimous  vote  of 
all  those  who  live  under  it,  and  all  those  who 
exercise  authority  under  it,  whether  as  legislators 
or  executive  officers,  can  it  be  changed — whenever 
a  constitution  declares  that,  the  declaration  is 
merely  void;  it  needs  no  abrogation;  it  never  had 
any  life. 

It  has  been  suggested  that  the  people,  unless  re- 
strained, will  too  frequently  or  too  rashly  change 
their  government.  To  what  does  all  that  amount  ? 
To  an  impeachment  of  the  wisdom  of  the  people 
— nothing  else;  an  assertion  that  it  is  necessary  to 
provide  some  guardian  for  the  people,  to  prevent 
them  from  doing  an  injury  to  themselves,  and  as 
there  is  no  such  guardian  alive,  that  it  shall  ba 
written  down  in  somebody's  last  will  and  testa- 
ment. No,  sir;  the  danger  is  exactly  the  oppo- 
!  site.  The  danger  is,  and  always  has  been,  that 
.  the  people  will  tolerate  oppression  and  abuses 
j  from  year  to  year,  from  generation  to  generation, 
|  rather  than  interrupt  the  ordinary  course  of  pub- 
lic affairs  by  an  appeal  to  their  original,  inalien- 
able, and  indefeasible  right  to  form  and  reform 
their  constitution  and  government.  That,  sir, 
was  the  opinion  of  Thomas  Jefferson,  and  of  all 
our  illustrious  ancestors  who,  with  him,  on  the 
4th  of  July,  1776,  declared  the  causes  which  im- 
pelled them  to  separate  from  the  dominion  of  the 
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British  Crown.  "  Prudence,  indeed  will  dictate;" 
you  see  it  is  a  mere  question  of  prudence.  How 
prudent  are  the  people  ?  If  they  are  not  prudent, 
who  is  any  more  prudent?  Where  shall  we  find 
the  appointed  class  which  monopolizes  all  the 
wisdom  of  the  world  ?  "  Prudence,  indeed,  will 
dictate  that  governments  long  established  should 
not  be  changed  for  light  and  transient  causes;  and 
accordingly  all  experience  hath  shown  that  man- 
kind are  more  disposed  to  suffer  while  evils  are 
sufFerable,  than  to  right  themselves  by  abolishing 
the  forms  to  which  they  are  accustomed." 

And  now,  sir,  do  the  apostles  of  popular  sover- 
eignty come  hither  at  last  to  declare  that  some 
ninety  thousand  people  for  the  present  inhabiting 
a  new  State  of  this  Union,  or  a  new  State  about 
io  be  admitted,  may  chain  the  people  of  that  State 
when  they  shall  have  grown  to  be  two  millions, 
when  all  who  made  the  present  constitution  shall 
have  passed  away,  when  all  the  purposes  which 
they  had  in  view  have  been  accomplished,  and 
new  schemes  of  ambition  or  views  of  life  are 
opened  to  the  popular  apprehension — that  these 
two  millions  of  freemen,  whose  rights  and  whose 
liberties  are  as  sacred  as  those  of  the  first  ninety 
thousand,  are  bound  by  an  inexorable  fate,  which 
no  human  power  can  unbind,  to  the  terms  of  a 
constitution  made  for  them  in  ages  past?  Is  that 
popular  sovereignty?  I  should  call  it  the  sover- 
eignty of  dead  men's  bones. 

One  of  the  ablest,  most  learned,  and  purest 
judges  of  the  Supreme  Court,  I  mean  Mr.  Justice 
Campbell,  has  expressed  his  views  on  this  sub- 
ject in  the  judicial  forum.  It  is  admitted  that  the 
case  of  Kansas  does  not  stand  upon  mere  silence 
in  her  constitution;  it  is  admitted  that  the  Kansas 
bill  of  rights  contains  an  unqualified  declaration, 
to  which  I  shall  advert  by  and  by — a  declaration 
copied  from  the  first  constitution  of  the  State  of 
Ohio.  Mr.  Justice  Campbell, in  expounding  those 
very  words,  not  in  a  case  of  revolution,  but  in  a 
case  of  peaceable  amendment,  spoke  to  this  effect. 
I  read  now  from  his  opinion  in  Dodge  vs.  Wool- 
Gey,  18th  Howard,  page  374: 

"  The  inquiry  arises,  to  what, lid  the  authority  of  the  peo- 
ple extend  ?  It  was  their  right  to  ameliorate  every  vicious 
institution,  and  to  do  whatever  an  enlightened  statesman- 
ship might  prescribe  for  the  advancement  of  their  own 
happiness  ;  and  for  this  end,  persons  and  things  in  the  State 
were  submitted  to  their  authority." 

Again,  page  375: 

"  If  the  powers  of  the  people  of  a  State  are  inadequate  to 
this  object,  then  their  grave  and  solemn  declarations  of  their 
rights  and  their  authority  over  their  governments,  and  of  the 
ends  for  which  their  governments  and  the  institutions  of 
their  governments  were  framed,  and  the  responsibility  of 
rulers  and  magistrates  to  themselves,  are  nothing  but '  great 
swelling  words  of  vanity.'  " 

Amen,  Mr.  Justice  Campbell:  you  never  spoke 
more  truthfully  in  all  your  life.  I  next  read  what 
he  said  at  page  379,  on  the  next  question  whether 
the  people  could  be  trusted,  or  stood  in  need  of 
somebody  to  hold  their  hands  for  five  or  six 
years: 

"  It  may  he  that  the  people  may  abuse  the  powers  with 
which  they  are  invested  ;  and,  even  in  correcting  the  abuses 
of  their  Government,  may  not  in  every  case  act  with  wis- 
dom and  circumspection. 

"  But,  for  my  part,  when  I  consider  the  justice,  modem 


tion,  the  restraints  upon  arbitrary  power,  the  stability  of  so- 
cial order,  the  security  of  personal  rights,  and  general  har- 
mony which  existed  in  the  country  before  the  sovereignty 
of  governments  was  asserted  ;  and  when  the  sovereignty  of 
the  people  was  a  living  and  operative  principle,  and  govern- 
ments were  administered  subject  to  the  limitations  and  with 
reference  to  the  specific  ends  for  which  they  were  organ- 
ized, and  their  members  recognized  their  responsibility  and 
dependence,  I  feel  no  anxiety  nor  apprehension  in  leaving 
to  the  people  of  Ohio  a  '  complete  power'  over  their  gov- 
ernment, and  all  the  institutions  and  establishments  it  has 
called  into  existence." 

Sir,  Mr.  Justice  Campbell  has  drawn  the  very 
distinction  to  which  I  adverted.  Popular  sover- 
eignty,according  to  the  newinterpretation,  means 
the  sovereignty  of  a  government.  I  prefer  a  sov- 
ereignty beyond  the  government.  The  same  prin- 
ciple was  recognized  by  Daniel  Webster.  I  cite 
him  because,  certainly,  as  a  constitutional  law- 
yer, our  opponents  cannot  except  to  him;  and  if 
gentlemen  think  these  propositions  too  radical, 
although  supported  by  the  authority  of  Mr.  Jus- 
tice Campbell,  and  of  Mr.  Justice  Catron,  and 
Mr.  Justice  Daniel,  who  concurred  with  him,  I 
will  introduce  the  very  apostle  of  conservatism. 
In  his  famous  argument  in  the  case  of  Luther  vs. 
Borden,  7th  Howard,  31,  32,  Mr.  Webster  said: 

"The  opposite  counsel  have  cited  the  examples  of  the 
different  States  in  which  constitutions  have  been  altered. 
Only  two  provided  for  convention1*,  and  yet  conventions 
have  been  held  in  many  of  them.  Buthow?  Alwaysthese 
conventions  were  called  together  by  the  Legislature  ;  and 
no  single  constitution  has  ever  been  altered  by  means  of  a 
convention  gotten  up  by  mass  meetings." 

It  seems  Mr.  Webster  had  not  much  opinion  of 
the  Topeka  business. 

"There  must  be  an  authentic  mode  of  ascertaining  the 
public  will  somehow  and  somewhere.  If  not,  it  is  a  gov- 
ernment of  the  strongest  and  most  numerous." 

How  was  that  will  to  be  found  out?  The  Le- 
gislature chosen  by  the  people — the  same  author- 
ity which  first  directed  the  people  when,  where, 
and  in  what  manner  to  elect  delegates  to  form  a 
constitution,  each  member  of  the  Legislature, 
speaking  on  the  instruction  from  his  constituents 
received  in  the  act  of  his  election — inquire  of  the 
people  :  "  will  you  have  a  revision  of  your  con- 
stitution ?"  If  so,  choose  your  delegates;  let  them 
assemble  at  such  time  and  place  as  we  have  pro- 
vided by  law,  so  that  the  business  may  be  righful 
and  orderly  and  peaceable;  and  when  those  dele- 
gates shall  have  assembled  in  convention  and 
made  a  constitution,  whether  upon  their  own  mo- 
tion or  a  popular  ratification,  instead  of  being  a 
petition,  as  we  are  told  here,  that  constitution  is 
the  fundamental  and  organic  law  of  the  land. 

I  have  argued  thus  far  as  if  the  constitution  of 
Kansas  had  ho  provision  at  any  time  for  any 
amendment.  What,  then,  would  have  been  the 
case?  I  think  I  may  say,  without  the  citation  of 
more  authority,  or  furtherargument — it  isaprop- 
osition  too  plain  to  be  disputed — that  the  power 
which  made  a  constitution  can  unmake  or  amend 
it.  But,  sir,  is  it  true,  as  stated  by  the  minority 
of  the  Committee  on  Territories,  that  the  consti- 
tution of  Kansas  forbids  any  amendment?  The 
minority  allege  that  "  inasmuch  as  the  Lecomp- 
ton  constitution  provides  a  mode  of  amendment 
after  the  year  1864,  it  thereby  excludes  the  pos- 
sibility of  any  lawful  change  until  that  period." 


11 


That  is  an  argal  for  you.  What  does  the  con- 
stitution say?  If  the  specific  method  of  amend- 
ment therein  contained  be  of  any  force,  it  is  in 
derogation  of  the  general,  the  universal,  the  in- 
dubitable power  of  amendment  which  would 
exist  >f  no  method  had  been  prescribed.  It  is  in 
derogation  of  a  fundamental  principle.  Let  us 
read  the  clause j 

"After  the  year  1834,  whenever  the  Legislature  shall  think 
it  necessary  to  amend,  alter,  or  change  this  constitution,  they 
Shall  recommend  to  the  electors  at  the  next  <jeneral  election, 
two  thirds  of  the  inemhers  of  eacii  Mouse  concurriier,  to 
vote  for  or  against  calling  a  convention  ;  and  if  it  shall  ap- 
pear that  a  majority  of*  all  citizens  of  the  State  have  voted 
for  a  convention,  tiie  Legislature  shall,  at  its  next  regular 
session,  call  a  convention,  to  consist  of  as  many  members 
as  there  may  he  in  the  House  of  Representatives  at  the 
time,  to  he  chosen  in  the  same  manner,  at  the  same  places, 
and  by  the  same  electors  that  choose  the  Representatives." 

'■'After  the  year  1864."  What  may  be  done 
before  that?  The  constitution  is  simply  silent. 
There  is  no  negative  word  here.  The  whole  clause 
is  in  derogation,  as  I  have  said,  of  a  universal 
principle;  and  yet,  contrary  to  all  the  canons  of 
interpretation  I  have  ever  read,  instead  of  being 
strictly  construed,  Senators  enlarge  it  to  a  cir- 
cumference which  its  language' cannot  possibly 
embrace.  What  is  the  case  before  1864?  What  it 
would  be  if  there  had  been  nothing  in  the  consti- 
tution— just  exactly  the  same.  But  the  case  does 
not  end  there.  The  constitution  of  Kansas  has 
carefully  guarded  the  rights  of  the  people.  Having 
provided  a  special  method  of  amendment  after  the 
year  1864,  it  has  taken  pains  to  prevent  any  faise 
construction.  There  are  two  principles  which  I 
think  can  be  taken  for  certain.  One  is,  that  all 
the  parts  of  an  instrument  must  be  taken  together: 
one  shall  not  destroy  the  rest — but  each,  in  its 
place  and  in  its  order,  shall  receive  a  construction 
compatible  with  the  integrity  of  the  other  parts. 
In  addition,  whatever  derogates  from  the.  rights 
of  the  people  must  be  strictly  construed.  That  is 
an  other  universal  maxim  of  the  law.  Accordingly, 
the  people  of  Kansas,  in  this  constitution,  have 
declared  in  their  bill  of  rights — in  that  which  de- 
clares the  great  principles  behind  all  constitutions 
and  above  all  governments — 

"That  the  great  and  essential  principles  of  liberty  and 
free  government  may  be  recognized  and  established,  we  de- 
clare" - 

Declare  what?     Let  us  hear: 

— "  all  political  power  is  inherent  in  the  people,  and  all  free 
governments  are  founded  on  their  authority" — 

Not  the  authority  of  somebody  who  lived  a 
hundred  years  ago,  but — 

— "on  their  authority, and  instituted  for  their  benefit;  and 
therefore" — 

because  political  power  is  inherent  in  the  people; 
inherent,  so  that  it  never  can  be  separated  from 
them  by  any  wit  of  man,  by  any  form  of  language, 
by  any  provision  of  any  constitution;  "and  there- 
fore," because  all  free  governments  are  founded 
on  the  authority  of  the  people,  and  instituted  for 
the  benefit  of  the  people — 
— "  therefore  they  have  at  all  times" — 
not  after  the  year  1864,  but  — 

— "at  a!)  tittfes  an  inalienable  and  indefeasible  right  to  alter, 
rt'form,  or  abolish,  their  form  of  government,  in  such  man- 
ner as  they  think  proper." 


They  must  do  it,  as  Mr.  Webster  says,  in  a 
peaceable  and  orderly  manner.  The  will  of  the 
people  must  be  ascertained  according  to  law.  You 
cannot  have  it  according  to  the  doctrine  of  To- 
peka.  It  must  be  by  form  of  law.  The  Legis- 
lature must  give  assent  to  the  form  of  the  law. 
This  constitution  hassaid,  after  the  year  1864,  the 
form  of  law  shall  be  thus  and  so;  before  1864, 
it  shall  be  l he  very  same  form  of  law  by  which 
the  constitution  was  made.  What  was  that?  An 
act  of  the  Legislature,  in  the  first  instance,  in- 
quiring of  the  people  whether  they  would  have  a 
convention;  and  when  the  people  responded,  an- 
other act  of  the  Legislature,  providing  for  the 
election  of  delegates,  and  the  assembling  of  a  con- 
vention; and  thereupon  the  act  of  the  people  in 
choosing  the  delegates,  and  of  the  delegates  in 
assembling  in  convention,  and  forming  a  State 
constitution  and  government. 

What  is  the  effect  of  that  provision  in  the  four- 
teenth section  of  the  schedule?  I  can  state  my 
views  on  that  point  distinctly.  This  constitution 
is  an  experiment;  it  is  untried  in  all  its  provisions; 
it  may  work  well,  it  may  work  badly;  and  there- 
fore the  good  people  of  Kansas  have  said,  until 
1 864 ^  this  which  is  new,  this  which  is  untried, 
this  which  is  a  mere  experiment,  shall  remain 
subject  to  the  will  of  the  people,  by  their  proper 
authorities,  in  due  form  of  law  to  amend  and  per- 
fect it,  just  as  we  are  allowed  in  the  Senate,  I  be- 
lieve, to  perfect  a  clause  before  any  motion  to 
strike  it  out;  but,  after  1864,  if  the  constitution 
should  stand  so  long,  if,  on  experience,  it  proves 
to  be  sufficient,  you  shall  be  subject,  not  to  a  pro- 
hibition of  amendment,  but  you  shall  proceed  with 
the  utmost  deliberation.  Jt  shall  then  require 
more  than  a  majority  in  the  Legislature  to  submit 
any  question  to  the  people. 

For  these  reasons,  sir,  it  is  my  opinion,  care- 
fully and  deliberately  formed,  that  the  people  of 
Kansas,  under  this  constitution,  have  as  ample 
powers  of  revision  and  amendment  as  they  could 
desire.  If  there  be  anything  improper  in  their 
constitution,  if  there  be  anything  which  the  dele- 
gates have  inserted  without  due  regard  to  the 
wishes  of  the  people,  whether  it  be  African  sla- 
very, or  a  railroad  system,  or  a  banking  system, 
or  the  qualification  of  State  officers,  or  what  not, 
then  the  people,  if  they  deem  it  material,  if  they 
find  it  of  any  consequence  to  the  administration 
of  their  government,  the  protection  of  their  rights, 
the  security  of  their  liberties,  may  amend  that, 
and  amend  it  in  due  form  of  law.  That  is  my 
opinion  of  the  constitution,  given,  as  I  have  said, 
after  the  most  thorough  examination  of  it,  and  all 
the  principles  which  relate  to  this  subject. 

If  any  State,  applying  for  admission,  were  to 
present  a  constitution  declaring  that,  for  some  in- 
definite period,  there  should  be  no  power  of  revis- 
ion or  amendment  by  the  people,  I  would  turn  to 
that  clause  of  the  Federal  Constitution  which  de- 
clares that  the  United  States  shall  guaranty  to 
every  State  a  republican  form  of  government.  Ii 
would  not  be  republican;  it  would  be  a  despotism 
of  parchment;  it  would  compel  the  people  to  rev- 
olution. 1  think  the  essence  of  republican  gov- 
ernment is,  that  the  people  need  never  resort  to 
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violence.  What  is  this  guarantee  contained  in  the 
Constitution  of  the  United  States?  It  is  not  a 
guarantee  to  the  State  government;  it  is  not  a  guar- 
antee to  the  Governor  and  Legislature  of  the  State, 
because  they  are  the  very  persons  to  be  guarded 
against.  It  is  a  guarantee  to  every  citizen  of  the 
State  against  his  own  government;  and  it  has  been 
placed  under  the  guardianship  of  the  Federal  Gov- 
ernment representing  all  the  States,  in  order  to 
prevent  any  usurpation,  by  anarchy,  by  the  lapse 
of  time,l)y  the  accumulation  of  abuses,  in  any  of 
the  States. 

This  brings  me  to  the  language  of  my  proposed 
amendment.  Entertaining  the  views  which  I  have 
expressed,  that  a  provision  such  as  the  minority 
of  the  committee  impute  to  this  constitution  would 
be  void,  and  therefore  of  no  consequence;  and  en- 
tertaining furthermore  a  deliberate  opinion  that 
the  right  to  alter,  reform,  or  abolish  the  constitu- 
tion in  due  process  of  law,  in  a  peaceable  and 
orderly  manner,  is  not  only  admitted,  but  is  de- 
clared and  guarantied,  some  gentleman  may  ask 
me  what  need  of  any  amendment?  I  offer  the 
amendment  to  silence  a  false  clamor — for  no  other 
purpose  in  the  world.  As  to  my  own  judgment, 
individually,  I  should  be  perfectly  satisfied  to  vote 
for  the  bill  without  it;  but  the  Senator  from  [Mich- 
igan, [Mr.  Stuart,]  early  in  this  session,  com- 
mented on  that  paragraph,  in  answer  to  several 
pertinent  suggestions.  He  was  reminded  of  the 
fact  that  the  State  of  New  York  had  changed  her 
constitution  in  disregard  of  the  mode  of  amend- 
ment provided  in  it — not  by  a  revolution,  for  it 
was  peaceably  done;  the  people  voted  for  it.  He 
was  reminded  that  many  other  States  had  done 
likewise.  The  Senator  from  Maryland  [Mr  Ken- 
nedy] told  us  that  his  State  has  determined  to  do 
it,  I  believe  within  the  last  ten  days,  and  neither 
party  in  the  Legislature  dissented.  I  believe  the 
State  of  Indiana  altered  her  constitution  without 
pursuing  the  form  of  amendment  prescribed  in  it. 
But  what  was  the  answer  of  the  Senator  from 
Michigan  to  all  this  ?  He  was  fully  possessed  of 
the  idea  that  the  people  of  Kansas  were  under 
some  sort  of  terror  and  disability;  that  there  was 
a  great  hostile  influence  ready  to  seize  upon  them; 
and  he  said  to  us,  suppose  they  do  alter  the  con- 
stitution before  1864:  it  will  never  avail.  Indeed  ? 
The  Legislature  submits  the  question  to  the  peo- 
ple; the  people  vote  for  amendment;  then  the  Le- 
gislature provides  for  the  election  of  delegates;  the 
delegates  are  chosen  and  assemble,  and  they  form 
a  constitution;  that  constitution,  if  you  please, 
is  submitted  to  the  people  and  ratified  by  the 
people.  Who  can  prevent  that  constitution  from 
taking  effect?  Not  the  Legislature,  because  the 
Legislature  consented;  not  the  people,  because 
they  voted  for  it;  not  the  Governor,  for  he  signed 
the  bill,  or  his  veto  was  overruled;  not  the  courts 
of  the  State,  for  they  will  stand  or  fall  by  the  con- 
stitution, and  their  judges  are  chosen  by  the  peo- 
ple, either  directly  or  through  an  appointment  of 
the  Governor. 

Who  is  to  prevent  it?  Oh!  said  the  Senator, 
the  Governor,  or  the  man  who  claims  to  have  been 
Governor,  and  to  be  serving  out  the  fragment  of 
a  term,  with  or  without  the  assent  of  the  Legis- 


lature, (it  must  be  without  the  assent  of  the  Legis- 
lature, for  they  have  already  committed  them- 
selves to  the  new  organization;)  the  Governor, 
pretending  that  the  Legislature  could  not  be  con- 
vened, will  apply  to  the  President  of  the  United 
States  to  subdue  the  people  of  Kansas,  and  over- 
throw their  new  constitution,  and  the  President 
will  use  the  Army  of  the  United  States  to  subdue 
them.    I  do  not  believe  that  James  Buchanan  will, 

|  for  he  has  declared  twice,  in  the  most  unqualified 
manner,  that  he  admits  this  right  of  the  people  to 
amend  their  constitution.  But  suppose  that  James 
Buchanan  has  ceased  to  be  in  office;  let  the  Sen- 
ator have  the  utmost  limit  to  his  imagination;  let 
us  suppose  he  can  find  a  Governor  in  Kansas, 
serving  out  a  fragment  of  a  term,  to  call  on  some 
President  who  is  regardless  of  his  duty,  and  the 
President  should  attempt  to  use  the  Army  of  the 
United  States  for  the  purpose  of  subverting  a  con- 
stitution established  by  the  people:  then  I  say  to 
the  Senator,  although  it  is  the  most  improbable 
suggestion  I  ever  heard,  the  furthest  possible  from 
all  our  experience,  yet  still,  that  there  may  be  no 
excuse  left,  I  will  give  him  in  this  bill  a  curb  for 
the  mouth  of  any  future  President  of  the  United 
States. 

I  believe  it  was  also  suggested  that  the  judiciary 
of  the  United  States  might  make  some  decision. 
Suppose  the  judiciary  did;  of  what  effect  would 
be  their  mandate?  I  believe  the  judiciary  of  the 
United  States  sent  a  mandate  to  the  State  of  Geor- 
gia, once  upon  a  time,  reversing  the  conviction  of 
a  prisoner  for  murder.  The  mandate  was  that 
the  prisoner  should  be  discharged.  How  did  the 
judiciary  of  the  United  States  succeed?  Th« 
Legislature  of  Georgia  passed  a  joint  resolution 
directing  the  sheriff  to  hang  the  man  on  a  day 
certain,  and  he  was  hanged.  The.  mandate  was 
of  no  effect;  and  if  ten  thousand  judiciaries  of 
the  United  States  were  to  attempt  to  say  to  the 
people  of  a  State,  acting  through  the  forms  of  law, 
"  we  will  make  your  constitution;  we  will  say 
what  your  constitution  shall  be;"  they  will  have 
as  little  satisfaction  as  from  that  mandate  ad- 
dressed to  the  State  of  Georgia. 

But,  sir,  the  Supreme  Court  of  the  United  States 
never  will  entertain  such  a  question.  The  court 
has  solemnly  decided  upon  argument  of  eminent 
counsel  in  the  case  of  Luther  vs.  Borden,  that  it 
had  no  power  to  decide  which  of  two  instruments 
was  the  constitution  of  a  State.  The  decision  is 
here  in  the  book  to  which  I  have  referred.  I  will 
even  guard  that.  The  Senator  shall  have  such  a 
declaration  in  the  act  of  admission  that  no  Presi- 
dent and  no  judiciary  shall  ever  interfere  with 
that  construction  of  the  constitution  of  Kansas 
which  her  own  people  and  her  own  duly  consti- 
tuted authorities  may  place  on  it.  1  will 'protect 
the  right  of  the  State  of  Kansas  to  interpret  her 
own  constitution;  for  it  is  her  right,  through  her 
judiciary,  through  her  Legislature,  and  through 
her  State  officers.  I  will  protect  it  against  the 
Federal  Government;  and  that  is  the  sole  purpose 
of  my  amendment — not  that  I  think  the  amend- 
ment necessary — not  that  I  think  any  such  emer- 
gency as  the  Senator  suggests  will  ever  arise,  for 

1 1  have  not  the  slightest  expectation  of  that;  out, 
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as  I  said,  to  silence  a  false  clamor,  that  it  may  not 
go  forth  to  be  asserted  from  Maine  to  Georgia, 
from  the  Atlantic  to  the  Pacific,  that  the  Congress 
of  the  United  States  has  oppressed  the  people  of 
Kansas — has  forced  on  them  a  constitution  (I  be- 
lieve that  is  the  phrase  now)  which  is  unalterable 
for  eight,  ten,  or  twenty  years.  To  be  sure,  sir, 
there  is  a  paragraph  at  the  end  of  that  section  of 
the  schedule  to  this  effect: 

"  But  no  alteration  sliali  be  made  to  affect  the  rights  of 
property  in  the  ownership  of  slaves." 

Why,  said  the  Senator  from  Connecticut,  [Mr. 
Foster,]  although  the  rest  of  the  constitution  may 
be  altered,  they  cannot  abolish  the  institution  of 
slavery !  Mr.  President,  I  would  answer  to  that, 
if  it  were  true,  just  what  I  answered  before:  the 
constitution  could  no  more  provide  that  one  part 
of  it  should  not  be  altered  than  none  of  it  should 
be.  This  very  clause,  this  fourteenth  article  of 
the  schedule  to  the  constitution  of  Kansas,  was 
copied  from  the  first  constitution  of  the  State  of 
Ohio,  with  the  single  exception  that  the  unalter- 
able condition,  as  Senators  call  it,  at  the  end,  is 
the  converse  of  what  was  in  the  first  constitu- 
tion of  Ohio,  namely,  that  no  alteration  should  be 
made  to  introduce  slavery  into  the  State. 

We  had  a  convention  of  delegates  in  the  State 
of  Ohio,  in  May,  1850,  of  which  three  of  my  hon- 
ored colleagues  in  the  other  House  were  members. 
1  propounded  to  one  of  them,  in  December  last, 
the  question,  "  What  was  your  view,  as  one  of 
the  delegates  of  the*  people  of  Ohio,  when  you 
formed  our  present  constitution;  did  you  under- 
stand that  slavery  could  not  be  tolerated  in  this, 
if  the  people  wished  it?"  "  No,"  he  said:  "  cer- 
tainly we  thought  our  powers  unlimited;  we  ex- 
cluded slavery  in  the  new  constitution  because 
we  did  not  like  it,  not  because  we  were  prevented 
by  the  old  constitution. "  But  the  difficulty  with 
this  provision  in  the  constitution  of  Kansas  is, 
that  it  has  no  reference  to  the  institution  of  sla- 
very at  all;  it  is  a  mere  protection  of  a  vested  right 
in  property;  it  extends  simply  to  the  persons  held 
as  slaves  at  the  time  of  the  alteration.  In  that  the 
clause  is  simply  a  repetition  of  the  bill  of  rights, 
namely,  the  tenth  section:  "  Nor  shall  any  per- 
son's property  be  taken  or  applied  to  the  public 
use,  unless  compensation  be  made"  therefor." 
That  clause  would  have  been  sufficient  without 
the  proviso  contained  in  the  schedule. 

In  that  connection  dermit  me  to  say  here,  rather 
as  an  episode,  a  few  words  as  to  the  unfairness 
said  to  have  been  practiced  oa  the  people  by  the 
submission  of  the  21st  of  December.  At  one  time 
I  thought  the  complaint  might  possibly  have  some 
foundation,  not  having  examined  thoroughly  the 
constitution  of  Kansas.  When  I  heard  eloquent 
Senators  on  this  floor  declare  that  no  man  was  al- 
lowed to  vote  for  or  against  slavery  without  also 
voting  for  the  constitution,  it  struck  me  as  the 
interpolation  of  a  test  in  the  right  of  suffrage  as 
obnoxious  as  the  test  laws  passed  by  the  first  Ter- 
ritorial Legislature  of  Kansas.  When,  however, 
I  come  to  look  at  the  question  further,  I  saw  that 
the  constitution  at  large  was  not  submitted  at  all, 
but  only  the  seventh  article.  The  seventh  article 
has  a  name  prefixed  to  it  in  the  constitution;  a 


title  given  to  it — "  Article  seven,  Slavery."  That 
is  the  name  of  the  article.  It  is  just  as  much 
known  by  that  name  as  each  of  us  is  known  by 
his  name.  That  seventh  article  is  a  simple  addi- 
tion to  the  constitution.  The  constitution  is  per- 
fect without  it;  it  would  have  been  just  as  good 
a  constitution  without  the  seventh  article  as  with 
it,  and  might  have  gone  into  effect  without  it;  and 
at  one  time  when  I  thought  of  offering  a  propo- 
sition to  the  Senate  for  the  settlement  of  this  ques- 
tion, before  we  knew  fairly  what  the  vote  had 
been  on  the  21st  of  December,  I  proposed  to  admit 
the  State  of  Kansas,  and  allow  her  people  to  vote 
afterwards,  whether  they  would  add  the  seventh 
article  to  the  constitution  or  not,  for  it  was  just  as 
good  without  the  seventh  article  as  with  it;  and 
they  could  add  that  afterwards  if  they  chose. 

What  was  the  question  submitted  ?  The  con- 
stitution with  slavery;  that  is,  with  the  seventh 
article;  or  the  constitution  with  no  slavery;  that 
is,  without  the  seventh  article.  The  whole  ques- 
tion submitted  was,  will  you  have  the  seventh 
article,  "  slavery,"  added  to  the  constitution  or 
not?  Of  course,  the  form  of  words  must  be  brief, 
and  can  never,  in  any  such  ease,  perfectly  express 
the  issue;  but  I  do  not  think,  after  full  considera- 
tion, it  could  have  been  more  satisfactorily  done. 

But  now  follows  a  difficulty.  The  Senator  from 
Michigan  declares  it  a  pro-slavery  constitution 
without  the  seventh  article;  and  the  Senator  from 
Wisconsin  [Mr.  Doolittle]  says:  "I  would 
rather  have  it  with  the  seventh  article  than  with- 
out it;  it  is  a  better  anti-slavery  constitution  with 
the  seventh  article  in  than  with  it  out."  On  what 
is  all  this  founded?  Because  the  constitution  does 
not  confiscate  a  vested  right  of  property.  I  am  not 
going  into  Dred  Scott's  case.  God  forbid.  We 
have  had  enough  of  that  this  session.  I  will  take 
the  broadest  doctrine  of  squatter  sovereignty  ever 
proclaimed  in  the  Senate  by  my  venerable  friend, 
General  Cass,  the  late  colleague  of  the  Senator 
from  Michigan.  General  Cass  always  claimed 
that  the  Territorial  Legislature  might  either  ex- 
clude or  establish  slavery.  I  think  a  great  many 
denied  that  it  could  exclude,  or,  in  strictness,  es- 
tablish .  They  said  it  could  not  forbid ,  bu t  might 
regulate.  But  General  Cass,  who  was  said  to  be 
the  father  of  all  squatter  sovereignty,  uniformly 
proclaimed — I  could  not  tell  how  many  times  I 
have  heard  him  proclaim  it  in  this  Hall — that 
every  Territorial  Legislature  could  establish  oar. 
prohibit  slavery. 

Well,  sir,  the  first  Legislature  of  Kansas  estiab-. 
lished  slavery.  It  is  not  material  whether  they 
were  right  or  wrong  in  this,  whether  they  acted 
wisely  or  unwisely;  that  is  not  the  question.  Nor 
is  it  material  whether  that  Legislature  was  rightly, 
chosen  or  was  a  usurpation.  Let  me  grant  alh 
that  is  claimed  in  that  regard;  let  me  admit  for 
the  sake  of  the  argument  what  otherwise  I  neve* 
have  admitted  and  never  will  admit,  for  I  consider 
it  a  mere  bald  assertion — that  every  man,  or  the 
majority,  if  you  do  not  require  so  much,  of  that 
Legislature  in  both  branches  was  a  mere  nafced 
usurper.  What  then?  It  has  been  settled  from 
the  earliest  time  that  the  act  of  a  man  under  colar 
of  office,  actually  in  office,  exercising  the  author- 
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ity  of  the  office,  although  it  cannot  advantage  him- 
self, although  it  cannot  prevent  him  from  punish- 
ment, although  it  cannot  prevent  him  from  being 
ousted  by  quo  warranto,  although  it  does  not  au- 
thorize him  to  recover  the  fees  of  the  office,  is 
nevertheless  valid  as  to  third  persons. 

Here  was  a  t>ody  of  men  de  facto  the  Legisla- 
ture of  the  Territory  of  Kansas.  They  passed  a 
law  authorizing  slaves  to  be  taken  into  Kansas. 
Here  was  an  honest  citizen  of  your  State,  sir,  or 
of  the  Stale  of  Tennessee,  or  of  the  State  of  Mis- 
souri, who  did  not  know  whether  the  Legislature 
had  been  rightfully  chosen  or  not;  he  had  not  read 
this  great  Kansas  book  of  the  last  Congress;  he 
was  in  the  same  state  of  blissful  ignorance  in 
which  our  Republican  friends  say  most  of  us  are 
to  this  day,  including  the  President.  He  had 
slaves  which  were  his  by  the  laws  of  Kentucky, 
Tennessee,  or  Missouri.  The  title  was  recognized 
by  the  laws  of  his  own  State.  It  was  property, 
valid  property, for  which  he  had  paid,  and  he  read 
in  the  statutes  of  Kansas  that  he  had  a  perfect  lib- 
erty to  take  that  slave  into  Kansas  with  him,  and 
tifct he  and  his  slave  mightlive  peaceably  together, 
and  till  the  soil,  and  he  went  thither.  Now  they 
come  to  make  a  constitution ;  and  do  Senators  seri- 
ously pretend  that  the  cause  of  human  freedom 
or  the  cause  of  honesty  as  between  man  and  man 
requires  that  tone  who  has  acted  in  good  faith, 
against  whom  no  imputation  of  being  connected 
with  any  usurpation  or  outrage  can  be  made,  shall 
be  punished  by  the  loss  of  that  which  was  declared 
to  be  property  by  the  laws  of  Kansas,  as  well  as 
by  the  laws  of  the  State  whence  he  emigrated  ? 
That  would  be  the  confiscation  of  private  property. 

I  grant  that  property  in  a  slave  may  be  taken 
by  due  process  of  law,  but  you  must  make  com- 

Eensation  for  it,  as  for  any  other  property.  It  can 
e  done  under  the  constitution  of  Kansas.  It  is 
expressly  declared  that  any  man's  property  may 
be  taken  for  the  public  use  by  making  compen- 
sation. Even  the  Government  of  Great  Britain, 
thoroughly  anti  slavery  as  she  is,  provided  com- 
pensation for  every  slave  she  emancipated  in  Ja- 
maica, St.  Christopher,  and  the  rest  of  her  West 
Indian  dominions.  Now  the  complaint  is,  that 
this  constitution  has  not  divested  a  present  right 
of  property.  It  extends  no  further  than  a  present 
right.  It  follows  the  principle  of  the  emancipation 
acts  of  New  York,  Pennsylvania,  New  Jersey, 
and  other  States.  It  declares  that  a  slave,  now 
a  slave  in  the  Territory  of  Kansas,  shall  remain 
such  for  his  life,  subject  to  be  enfranchised  by  an 
act  of  the  Legislature  or  by  the  act  of  his  master 
— by  the  act  of  the  Legislature  on  compensation. 
But  is  has  no  relation  beyond  those  who  are  there 
now.  The  emancipation  acts  provided  that  the 
slaves  then  held  as  such  should  remain  slaves  for 
life,  and  their  issue  should  remain  slaves  until  the 
age  of  twenty-five.  The  constitution  of  Kansas 
is  a  better  emancipation  act  than  that  one  which 
Dr.  Franklin  proposed  in  the  State  of  Pennsyl- 
vania, for  it  enfranchises  the  child  from  its  birth. 
It  is  a  great  deal  better  than  Dunn's  bill,  about 
which  we  heard  so  much  in  the  last  Congress; for 
Dunn's  bill  did  make  slaves  of  all  the  children 
born  in  Kansas,  within  two  years  from  its  date. 


Let  us  see  whether  this  be  not  so.     The  schedule 
provides: 

"  If  upon  such  examination  of  said  poll  books,  it  shall 
appear  that  a  majority  of  the  legal  votes  cast  at  said  electioa 
he  in  favor  of  the  i  constitution  with  ncTslavery,'  then  the 
article  providing  for  slavery  shall  be  stricken  from  this  con- 
stitution by  the  president  of  this  convention,  and  slavery 
shall  no  longer  exist  in  the  State  of  Kansas,  except  that  the 
right  of  property  in  slaves  now  in  this  Territory  shall  in  no 
manner  be  interfered  with." 

The  institution  of  slavery  is  excluded  by  the 
sovereign  voice  of  the  people;  "  slavery  shall  no 
longer  exist  in  the  State  of  Kansas,  except  that 
the  right  of  property  in  slaves  now  in  this  Terri- 
tory shall  in  no  manner  be  interfered  with."  I 
believe  the  Senator  from  Michigan  undertook  to 
say  the  issue  would  be  slaves;  but  the  "  issue*' 
are  not  slaves — not  a  whit  more  than  if  they  were 
already  in  being  and  residents  of  the  State  of  Mich- 
igan. It  is  the  plain  distinction  between  a  pres- 
ent vested  right  of  property  and  a  contingency 
which  may  never  happen.  A  vested  right  par- 
takes of  the  character  of  property.  When  you 
confiscate  or  condemn  a  vested  right  of  property, 
you  must  pay  for  it;  but  a  right  which  may 
never  accrue,  and  therefore  is  not  vested,  may  be 
barred  in  advance,  as  this  constitution  has  done. 
It  simply  amounts,  without  the  seventh  article,  to 
a  declaration  that  those  slaves  which  had  been 
taken  into  Kansas  under  the  solemn  authority  of 
the  territorial  law,  and  who  were  there  held  aa 
property  at  the  date  of  the  constitution,  shall  re- 
main such,  and  the  right  of  property  in  them  be 
protected,  unless  the  Legislature  should  emanci- 
pate them  and  provide  compensation  to  theowneff- 
I  believe  the  State  of  New  Jersey  is  in  that  con- 
dition at  present.  Certainly  I  think  as  late  aa 
the  last  census  quite  a  number  of  negroes  in  the 
State  of  New  Jersey  were  slaves.  They  were 
slaves  before  her  act  of  emancipation,  and  that 
act  did  not  divest  the  right  of  the  owner  in  them. 
The  consequence  is,  that,  although  we  call  New 
Jersey  a  non-slaveholding  State,  because  she  has 
abolished  the  institution  of  slavery,  there  are 
slaves  held  within  her  limits. 

Mr.  President,  I  have  detained  the  Senate  much 
longer  than  I  expected.  My  principal  purpose  was 
to  speak  to  my  own  amendment.  I  think — I  am 
frank  on  that  point — that  the  president  of  the  con- 
stitutional convention  is  bound  to  finish  his  trust 
before  Kansas  ought  to  be  admitted..  I  have  al- 
ways thought  so.  I  do  not  think  he  has  a  right 
to  withdraw  his  trust  from  our  examination.  I 
style  him  the  mere  trustee  of  an  express  trust. 
And  whatever  the  constitution  might  be,- if  it  were 
one  entire  and  perfect  chrysolite,  what  difference 
if  the  people  do  not  control  it?  if  those  who  have 
been  elected  to  the  various  offices  by  the  people  do 
not  obtain  them?  But, passing  by  that  objection, 
which  I  hope  will  be  obviated  by  his  action — if 
not  before  the  bill  comes  to  a  vote  in  this  branch, 
before  it  be  passed  in  the  other— it  appears  to  me, 
that  although  the  history  of  Kansas  has  been  a 
history  of  conflict,  of  quarrels,  of  troubles,  which 
appear  almost  interminable,  an  opportunity  is 
now  presented  for  better  times.  There  cannot  be 
an  election,  there  cannot  be  a  Legislature,  there 
cannot  be  a  convention,  without  dispute.   If  reg- 


15 


ular  on  its  face,  some  say  it  is  fraudulent  behind 
its  face;  and  if  not  regular  on  its  face,  then  it  is 
void.  We,  grown  men,  some  of  us  men  of  ma- 
ture judgment  and  ripe  experience,  are  to  sit  here 
in  the  Chamber  of  the  Senate  of  the  United  States, 
in  our  comfortable  chairs,  and  imagine  that  a  scat- 
tered population  on  the  prairies,  who  have  been 
hastily  gathered  there  within  the  last  three  or  four 
years,  will  transact  all  their  business,  take  their 
censuses,  register  their  votes,  hold  their  elections, 
and  pass  their  laws,  with  the  absolute  accuracy 
of  a  clerk  of  the  red  tape  in  one  of  our  Govern- 
ment offices.     We  ought  never 'to  expect  that. 

Now,  instead  of  relating  the  history  of  past  con- 
troversies, let  us  behold  what  the  future  has  in 
store.  I  have  always  approached  the  case  of  Kan- 
sas with  a  disposition  to  avoid  recriminations,  and 
an  anxious  desire  that  in  some  wise  and  timely 
measure,  which  could  receive  the  approbation,  if 


possible,  not  only  of  Senators  from  the  North  and 
the  South  together,  but  of  Senators  from  every 
political  organization,  we  might,  as  an  offering  of 
common  patriotism  and  devotion  to  our  common 
country,  redeem  Kansas  from  the  anarchy  which 
has  been  coeval  with  her  existence.  At  the  first 
term  of  my  service  in  this  body,  that  engaged  our 
attention  before  all  other  subjects;  but  only,  as  at 
this  session,  to  provoke  apprehensions  and  ani- 
mosities. Now,  sir,  I  trust  that  by  enfranchising 
Kansas  as  a  sovereign  State,  by  vesting  in  her 
people,  in  the  most  ample  and  perfect  manner 
known  to  our  Constitution  and  our  la  ws,  the  power 
to  conduct  her  own  government,  to  alter,  amend, 
and  reform  her  institutions  in  whatever  particular 
those  institutions  may  be  objectionable,  we  shall 
redeem  that  which  thus  far  has  constituted  th« 
most  sorrowful  page  in  all  the  history  of  our  Re- 
public. 


